MICC MHQ Directive 11-354-01 

Subject: Required Determinations Prior to Contract Modification

UNCLASSIFIED

20  December 2011

HQ, MICC, Fort Sam Houston, TX

MICC Directors and HQ Staff,

Please review and ensure your staff is briefed on the MICC MHQ Directive 11-353-02, Subject: Required Determination Prior to Contract Modification. This directive is effective immediately and will remain in effect until an official MICC Acquisition Instruction (AI) is published
This Directive is effective immediately.    

***** MICC MHQ Directive 11-353-02 *****

1.  References:

a. FAR 43 — Contract Modifications Files.
2. MICC MHQ Directive 11-353-02, Subject: Required Determination Prior to Contract Modification.
3.  Background: The MICC HQ is providing this directive for reviewing contract scope prior to issuing contract modifications.  This directive is in response to the recent US Army Audit Agency (USAAA) audit of contract operations. This directive is effective immediately and will remain in effect until an official MICC AI is published.
4.  Directive: 


a. When the requiring activity requests a modification to a contract, the contracting officer is required to verify that the change(s) is within scope of the original contract.  The Contracting Officer (KO) shall require a Letter of Justification (LOJ), endorsed by the first O-6 or civilian equivalent in the requiring activity’s Chain of Command. The following information must be included: contract change(s) required, physical location of required change(s), (if services), when the change(s) need to take effect, why the change(s) is required, the impact if change(s) is not made, and a statement of when funds will be available to implement the change(s)(if applicable)

b. Scope determinations are used to determine whether the contractor must continue working pursuant to a unilateral change order or whether the proposed change so materially alters the contract terms and conditions that the change would have to be publicized and competed in accordance with the competition in contracting act (CICA).  Although the FAR does not define contract scope, the KO is required to determine whether the proposed additional work is within scope of the original contract purpose.  If a contracting officer cannot clearly determine that a change is within scope, a legal review and opinion shall be obtained.

c.  GAO and the boards of contract appeals have set out considerations for KOs to assess whether a proposed change is within the scope of the contract.  These are: 



 (1) Whether the change so materially alters the contract that the field of competition for the contract as modified would be significantly different from that obtained for the original contract (scope of competition).



(2) Whether the contract as modified, “should be regarded as having been fairly and reasonably within the contemplation of the parties when the contract was entered into.”


d. A recent GAO decision (Overseas Lease Group, inc., B-402111, January 19, 2010) examined whether a proposed modification fell under the CICA.  The GAO stated, “in determining whether a modification triggers the competition requirements in the competition in contracting act of 1984, 10 U.S.C. SECT. 2304(a)(1)(a), we look to whether there is a material difference between the modified contract and the contract that was originally awarded. [citation omitted] evidence of a material difference between the modification and the original contract is found by examining changes in the type of work, performance period, and costs between the contract awarded and as modified.”

e. If the contract is for services, the KO shall determine if the proposed modification impacts the original services contract approval.  If the proposed modification is outside the scope of the original services contract approval, a new service contract approval request must be completed and approved prior to executing the contract modification.
  
5.  For specific questions on the implementation of this directive, please contact the MICC OPARC Point of Contact Ms. Beth Rairigh at beth.m.rairigh.civ@mail.mil or 210-808-6255.
6.  MCO/ICO Directors must acknowledge receipt of this directive to the appropriate MCC NLT 23 Dec 2011.

7.  MCCs and HQ Senior Staff Must Acknowledge receipt of this directive to the G-2/3 Staff (usarmy.jbsa.acc-micc.list.g3@mail.mil) NLT 28 Dec 2011.
8.  Directive approved by MICC HQs O/A 16 December 2011.
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